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1. Where bid bond wn-rln \Uxcess of difference btfween low bid
and next low bid. failure to provide 'equired amount of
bid guaranty was properly waivod pursuant to ASPR B8 10~
102.5 (i1),
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2, Attorney in fact of the ‘insurance company shown on the bid
bond vho 1is authorized by the company to execute, acknowledge

. and deliver "Contracr Bonds, License & Permit Bonds Court

: - Bonds, Fiduciary Bonde, and Miscellancous' is autnorized by

| the term '"Miscellaneous” to issue bid bonds so that the

X _ insurance company would be liable on'a'bid hond issued by
the artorney in fact,

| A

3. Where 1t cannot be determined substantially from the IFB
and bid itself whether a mistake \as made in the.pnit price
or the extended total shown on the bid but the bid 1is low
in either gituation, evidence, establiehing ‘the mistake and
intended bid may be received from outeide the IFB and bid
itsel”, and th¢ bid corrected according to the intended
bid.

-----

Governmcnt 8 requirements is not nonrcsponsive or otherwise

precluoed from consideration for award Jui 't because it 1is i
unbalancéh -znless there is evidence of irregularity affecting 5
the competitive bidding system or substantipl doubt that

award will in fact result in loweet cost to Government,

- v et -

5. To. the extent protester objects to contracting officer 8
affirmative determination of responsibility, GAO does not
review such matters except in circumstances not applicable
here.

gy

6. Contracting officer s report, w ich was not ‘part of the Navy's
report concerning the protest nur furnished to GAO, need not S
be furnished protester where circumstances of the case make '
it very unlikely that contracting officer’ g Treport would
have any effect on the outcome of the protest.
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Accent General, Inc., the second low. bidder ‘uncer invitation
for bids (IFB) No. N62474-77—C-2099, iaaued by the Haval Facilities
Engineering Command, . proteata that an award ahould not be made to
*he apparent low bidder, Pacific Enterprises (Pacific), because
®acific's bid was nonresponsive and hecausc Pacific is believed to
be nonresponsible, The IFB advertised a maintenance project on
three dry docke in the Long Beach Naval Shipyard. The IFB separated
the project into aix sub-items, five of which called for unit prices,
that were to be cggregated for the tetal bid price.

Accent Ccneral believes that Pacific's bid ahouid be rejected
because: (1) Pacific 8 bid guarantee was insufficient because it
was limited to $30 000, whereas the standard 20 percent figure
contained in the Instructions to Bidders dictated that the bid
guarantee be gnproximately $46,000; (2) Pacific made errors in
axtension of thi unit prices for five subwitema that were not
correctable under established mistake in bid procedures; (3)
Pacific's bid was unbalanced; and (4) Pacific was nonresponsible.

. Pacific'e bid guarantee, which was . provided in the fo;m of a
bid bond,. was limited to $30, 000, even though a guarantee’of 20
percent of the bid price as. called for-in the Inatructidna to Bid-
ders would' ‘have alightly exceeded $ 6 '000. Accent General cites
General Elevator Company, Inc., B-139277, October 3, 1977, 77-2
C°D 256, for the proposition.w; Y wnich we agree, that anrincom- _
pletr or inadequate bid, guarantee is a material deviation from IFB
requirements which ahould resuit in amfinding of nonreaponeiveneae
of the’bid. Howevar, in General Elevator the bid bond subwitted
was limited to $3,000, wao not 20 percent-of the bid price, and
was not equal to or greater than the difference between the
apparcnt low bidder's bid and the'*second low bid. In this case

the difference between Accent General's and Pacific's bid is
approximately $5,000, and Pacific s bid bond is aqual to or
greater than the di‘ference between the pertinent bids. It is
thereforecovered by section 10-102.5(ii) of the Armed Services
Procurement Regulation (ASPR) \1976 ud, ), which provides that:

f
et *\

"Noncompliance with Bid Guarantce Requirementa.
Abaent either (1 the existence of one ofathe following
situations or (ii) ‘a written: determination by the con-
tracting officer” Ehat notwithstnnding the ‘existence
of one of. the following situationé, acteptance of the
bid would be detrimental to the Governmert's best
interests, noncompliance with a solicitation- require-
mei‘'t that the bid be supported by a bid guarantee
will require rejec~ion of the bid (See 2-404.2(h)):
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"(11) uhen the amount of the bid guaran\ ee eubnittcd.
though less:than the amount rcquirrd by the in-
vitation for bids, is ejual to or greiter than
the difference between the price stated in the
bid and the price stated Jn the next higher
accaptable bid, * # » "

". '\\"
In circunstanyes aimilar to" thoae here, our Office found in

2Larry Loffredo Construction Company, B-186380, .April 22, 1977,

")

77-1 CPD 279, that the bid guarantee(bae'a equate and that the
on.y: poesibility of the\ege\fy rejecting’the‘bid was upon the
written deternination by .the contracting officer that acceptance
of ,the bid would haVe béen detrimental’to the Government's best
interesta.r Larry Loffredo. eupra, auggente thet one of the
reasons 'hat the contracting officer may' prcperly uae in deter-
nining to reject a bid because of an insufficient bid guaraniee,
even though the guarantee equals the difference hetween the
apparenc low bidder!' 8 bid and the second lqv ‘bidder's bid is
the apparcnt low biddi¢'s inability to obtein a bond in the
amount of 20 percent of the bid price because of financial or
related reasons.’ Accent General suggests that Pacific might
have financial problem~, which would render Pacific nonrespon-
sitle. However, the Navy has not made such a determinacion in
thin casa. .

- \, ;_
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X

responsible.‘ There is:no need to argue this point because tne
Navy 1is requiisd by ASPR to make an affirmative determination
of responsibility before an award is made, and we : Aggume that
the Navy has or will perform this function. In eny event our
Of‘ite doee not revicw protests concerning affirmative deter-
minations of reeponeibili.y.,unless either fraud,i ghown on
the, part of the procuring officials or, the soliciration contains
definitive res,cneibility criteria, tnich ellegedly have not
been met. Rushton InduBtrial Conatruction, B-191825, June 12,
1978, 7€-1 CPD 427. Accent General has alleged neither fraud
nor definitive criteria in this case.
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Ac.cant General alsg al.l sea th-2t Pacif:lc s bid’ bond 1s
deficilent because the insurance c opbagy ‘s attorpey in fact was
not specifically authorized 'in the fwiexal power of a attorney
iagued by the. company to #ssue bl-d hopds, The general power
of attorney autnorizes the ipsuramcd company's sttorney in faeu.
to exenute, acknowledge and deliv-cr "Gontxact Bonds (S.B.A.
Guaranceemgremenr) - $249,999 .9%; License & Permit Bonds -
$50,020,00} Misgillaneous - $5o,ono :00} Contract Bonds -
$50,00C', Court mnds - $50,000; P-d¢sicgary Bonds ~ $50,000."
Although a bid guarantee might nx technically be :l.ncluded
within the term "Contract Bonds," v =ee no doubt that a bid
guarantee would be ‘covered under #he tern "Miscellaneous,”

The general power of attornay autFysizea the attorney in fact
to act for the 1nsurance company A thee procurement field, .
within the stated limits, and, we =S¢ mo redgon to believe that
the company would not be held lidsbler on the bond if Pacific
failed to proceed with the project,

In each nf the five :.xub-‘l.tela £n the IRB \Vhich call[‘d fox
unit prices, theré¢ was a d.lscreparlc{ b etwveen the result Lhat
was recbrdcd on the IFB by Pacific s the extersion of the unit
price stated on t:he IFB by Pacific=, The aggregate discrepancy
is slightly in exéess of $15., Accemt Ceneral makes the point,
with ‘which we agree, thut ic c.anno-t be decernined simply from
examining Pacific's bid whéther tme Wit price or the extended
result for each sub-item was fn errwrt. And Accent Genera1 cites
51 Comp. Cen. 283 (1971) and 49 Co-mp. Cen, 12 (1969) for the
propositifn that where it caanoc b-e detexmined by =xamining the
bid whether the unit price or the extemided result is in error,
the low bid must be rejected.

In the cit:'*d cases the bids lav<olwed would have been low
on the basis ol the extended resul t that vas written on the IFB
tut second low on the basig of the cﬂrre-"t.l.y extended result
based on the unit price that was vxitter on the IFB.. Therefore,
a displacement of the low bidder vayld have been 1nvolved by an
election to ignore the correctvextension of the, unit prices
written on the IFB, Thest caces, Mombzdding correction of the
mistaken unit price and requiring wedectdon of the/bid are in
accord with the proviso in the dpplicilsle ASPR gection 2-406.3
(3) which states, "* * *that, in tke ewent ‘duch u-errection
[of a mistake in bid] would xesult (M tIISplao,ing one Or more
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lower bias, the: dctcr-instion [to allow correction of a nistake
in bid) shall" not be mcde unless the existenéﬁ of the iistske
and the bid sctually intunded are ascertainable substantially
from the invitation and the bid itself," However, immediately
praceding the quoted proviso, saction 2-406.3(3) states that a
mistake in bid may be corrected as Jong as "% #*'% clear and
convincing evidence establishes both the existence of a mistake
and the bid actually intended * # #" yithout indicating that
the evidence must come substantially from the iavitation and
bid itself. Thus, there is a clear contrast in this subsection
toncernins thie establishmant of a mistake in bid between the

gi uation where a correction of the mistake would displace a
lover Lidder and the situation where the correction would not
affact the standing of the bidders.

. Ihete is nquuestion in this case that Pacific would have
the low bid whather the correct extension of its stated unit
prices in the IF 1s used or whether the extended result
sppqsring on the/IFB {a used: Sincc no aisplacement of a bid-
der’ is involved,” it is permissible to get the evidence eatab-
lishing the mistske and intended bid from outside of the

"submitted hid and IFB, snd our Office has decided in theae

circumstances that Pacific's bid would not have to be summarily
rejected. See Broken Lance Enterprises, Inc., 57 Comp. Gen.
410 (1978), 78-1 CPD 279, \

'y
1

e f

.,. The Navy has determined that clear snd convinciLg evidence
has been presented by Pacific to establish the mistshe and tha
bid intended in the form of a. letter which states in!part, "The
discrepancy is the result of our having*calculetcd tle total cost
per item to sccompliah the work and dividing that cost by the
number of units invoJ Jd which‘using a calculator having a, Two
decimal point accuracy rounded Ooff the Tesult,as we have sub~
mitted.“ We have verified Pacific's explanation and egree with
the Navy thst clear and convincing evidence has been presented
by Pacific as to the’ mistake and the bid intended. Therefore,
even though it came. from outside the IFB and Pacific's bid, it
may properly be considered as establishing Pacific's intended
bid. Broken Lance Enterprises, Inc., supra. °

We dissgree with the Navy about the correction of the
discrepency in the extension of Pacific's unit prices. The
Navy proposes award to Pacific on the btasis of the. extension
of the unit prices lisced by Pacific in the IFB because

P ' S oo



i-—-

B-192058 : : 6

T,

paragraph 2c on page Bl-2 of the IFB requires the unit price to
control in the event of a discrépancy between unit ptice ard
extendec total, However, 51 Comp, Gen, 283 (1971), supra, makes
clear that this kind of provision only controls if there is an
error in the extension of the unit price. Where there is con-
vincing evidence that the error occurred in' the recording of

the unit price, rather than its extension, the error is dealt
with in accordunce with the established principles of error
correction, The letter previously referred to, furnished by -
Pacific and sccepted by our Office and the Navy as establishing
the mistake and intended bid,. shows that Pacific's total amounts
listed on the IFB were the intended bid and not the unit: prices
that were listed. Thus the error ‘occurred in the recording ol
the unit prica, even though the error was only made byicause of
the limited capac*ty of the calculator, Therefore, thy proper
correction to make to Pacific's bid is a correction of Pacific's
unit prices that would vermit their extension to equal the totals
listed on the bid.

Accent General compares chific 8 bid of: $50 243, 64 for sub-
item la to the other bids of: '9112,019, $16C,832, and $166,447
for the same sub~item and draws the conclusion that Pacific
submitted an unbalanced bid. Conceding that Pacific s:bid may
be unbnlanced,,that fapt does not render it nonresponsive nor
preclude 1t from considérhtion for award. The result in;thia
case is determined by Oswald Brothers Enterprises, Incor orated
B—180676 May 9, 1974, 74~1 CPD 238, which concerned an IFB in-
cluding sub-items calling for unit prices 'based on estimated .
quanti/ties, and concrrned a bidder that proposed a very low unit
price for one of the sub-items. Oswald held that the bid should

be considered for award stating:

"Although we have held that an, unbalanced btd which
18 evaluated low ahould not be considered for award where
there is substantial doubt chat avard to that bidder wil?
result in the lowest cost to 'the GOVurnment, B-172789,
July 19, 1971, we do not bq;ieve that such doubt exists
in this case because the procuring activity has determined
that the estimated quantlties stated'in the IFB for -
evaluation purposes represent a reasonablc forecast of
the Government's probable requirements and the Govarnment
will control the repairs required by inspection and
payment therefor. Therefore, we do not believe Municipal's
unbalanced bid gives that company a competitive advantage
over other bidders or will result in other thar the lowest
cost to the Government."

" w—a—

]
-—r e o E—— . A S — e e .




g
-

h e em et e ma—— .

-
-
e\t - —— —— e . mae= =

B-192058 : | 7
!

'
\

The chy stated in its report, "With teg&id to an alleged '
unbalanciig of bid, it 1s pointed out that the unit prices of
the sub-items cowe into play only when thevre 18 an iacrease or
decrease in the ‘quantity listed." That statement has been con-
firmed by the Nayy to mean that the estimated quantities listed
in the IFB . are in fact firm estimates of the Government's
requirements, Therefore, the fact that Pacific may have submitted
an unbalanced bid in this case does not require rejection of the
bid because it appears that a proposed award to Pacific would
result in the lowest cost to the Government.

.., Even thouah Accent General requests that a copy of the
contracting officer's report, which was not included, with the
Navy's report, be provided so. that additional comments ; may be

made if warranted, we do not believe: tha ‘Would be useful at
‘this point," Accent General has seen’ cverything, including the

Navy's report, that has been made available by the Navy for ouy
Office's decision on the protest,‘and we believe that it is very
unlikely that there is anything in the contracting officer's
veport that would alter the legal effect of ,the decisions
previously cited in the circumstances of this case,

Accordingly, there is no legal basis to question the proposed
award =f the contract to Pacific and the protest of Accent General
is therefore denied.

Acting Comptroller General
of the United States






